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#l&faaft-am?r a sritrsrsrapar?atg<rstar a 7fa renffa f7aan terr
srf@art =r sf)a srar grteur saker rad#mar?2, satfla star ah f@a gt aaar?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

Revision application to Government of India:

(1) hr#tr sara gr«a zf@fr, 1994 7 arr zafl aarc nu titaarat R
3T-arr ahm wc@a ah siasfgateaur sraa rel fa, maa, f@qr in+r, tuaa far
tf7if, fa hra, viaf, &f2:11 ooo 1 'cfTI" cfiT urr,fhrr~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first prov±so to sub-section (1) of Section-
35 ibid: -

(n) fa#frgf hrt it saa gfrarr fa4ft rsrr tr arr attar f
«err ta? sustur ink razzfl,ffnosrtran sueran2 ag ff? area j
nrRRlerrgtRt#fa ah lug&2

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a · factory or in a
warehouse.

(4) ra@hagftug attrRaffaran;Raffoa
srar grn aRehmu#sirmah arg fara tr vegtfaffaa 2

{fl f



In case of rebate of duty of excise on goods. exported to any country or territory
outside India of on· excisable. D?,atHfcy_1;'.s~d-in··t_he manufacture of the goods vvhich are · •
exported to any ccmi1try or tertito1y·Ou1:side}n;lL1.

. . ': ~ ',

(I) 4R rca ar gram Rafar rag (air perR) fafafarrmer 2t
In case of goods export:.::d outside India. export to Nepal ot 'Bhutan; without

payn1et1t of duty.

. .

() sif@.±nrar ft 5araa gargar«ta a ft st a47 2fee tr #{2 at2t an2arsea
Irr g= [rrr h gar@a sgr, srft ta mqf at arrqr arafa sf2far 4 2) -1998 mu
109 arrRa faz

Credit of any duty allowed to be utilized towards pi:iyment of excise duty on final
products under the provisions of this Act or th€ Rliles made there under and such order
is passed bythe Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(2J #ctr 5era gr«ca (srh) frat, 2001rr 9 siaft faff#e par ten z.gt err
1@it it, )fa amt2er a var smar 1fa fetaa Rhm? sap-smear u# srfha sn2r7at.at sat
? arr saa z2afar star fen aukr arr etqr ffa sf«fa l':ITTT 35-~ it f.=i-l':Tffur tri)· ~i
Tarreh rqr k arr ten-6 #rrr #fl 4f tr afgry

. . . .

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appealsj Rules, 2001 wifain 3 months from the date on
which the order sought · fo · be appe2Jed ag·a.inst is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should ·aJso be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed urider Section 35-EE of CEA, 1944, under Major Head of Account.. . . . . . . . . . . . . .

(3) Rfasr smaar a arr sgt icr tar va tasq arstaglasut 200/- Rt gar 4
"ITT; 3IT( '%_T iisr4n UnTastat ?tat 1000/- cfi1' tiffi-T~ cfi1'~I

. .

The. revision application shall be accompanieq by a fee of Rs.200/- where the .
amount involved is Rupees One Lac or less and Rs.l,0Q0/- where the amount involved
is more thanRupees One Lac.

flt gr«as, hr4trsaa green qi tara afRr rnnfeatur k fa sf.
Appeal to Custom, Excise, & Service Tax AppeHate Tribunal.

(1) tr saraa gr«a sf@)fr4r, 1944arr 35-0/35-zsiafa.
Under Section 35B/ .35E ·of CEA, 1944 an appeal lies to :-

(2) '3 ,tiR, ru c1 q P a aarg srgar a tar£ ah, sfht ata tr gr«a, hr4l sna
recess vi tata atflfr amnf2raw (fez) fr 4fer a=fr fifba, srzguarara ? 2a mr, =an«
r4=, raT, f@ten«arr , izral4ta-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bal~umali Bhawan, Asarwa, Gfrclhar Nagar, Ahmeclabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate TribunB.!- shall be filed in quadrnplicate in form EA-3
. as prescribed under Rule 6 of Central Excise{Appeal) Rules, 2001 and shall be.
accompanied against (one which at least sh~uld be accompanied by a fee of Rs.1,000/
, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ refm1d is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac rel?pectivt::ly in the form of crossed bank
draft in favour of Asstt. Registar of a braiich of any nomi11.ate public sector bank of the
place where the bench of any nominate pulJlic sector bankof the place where the bench
of the Tribunal is situated. ·



(3) ~~ 3lfct~r if~~~~rr ~ :wrrcm WITTt "ci7-~~ awm%~tfITTr cj,f grarrsf
trfnrstar arfeusrashzgttgig;sf.@far r&#risk#rafrref@nfarr ranarf@el#
t vensft znr#4hrwart up@af star? ...

Iri case of the order covers a number of order-in-,Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 / - for each.

(4) rrrrrq gr«a af@fa 1970 rr ijlf@lafl sr4qt-1hsiaafaff« fag rar stnarea
Trp«rs?gr zrznrfrfa fRuf7f@tartahkrr@a.Rtv4 yR@us6 :50 ttit- ·"c!iT ·rrrrr gr4Raz
«ztr nRe1

One copy of application or O.I.O. as the cas.e may be, and 'the order of the
adjournment authority shall a court fee stamp of Rs.6.5Q paise as prescribed under
scheduled-I item of the-court fe4 A~t, 1975 ·as amended ....

(5) z sit if@lati tRiaa ark R41TT fr ±l ft sr naffft star ? sit ~fli:rr
gem, aftscarer gr«eaqarasflfhr+arf@aw (4rffafe) [rt, 1982 ff2a?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise·& Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) far green,htrscar greenvi haraslfr+rat@raw (fez) 1fcli "SITTt 3fi:it;rr % m+@ if.
cfidoll+tii1 (Demand) vi is (Penalty) 9lf 10% 4fsrwar sfRarf? arai, rf@aaa pfsr 10
'cfiUis"~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

hr{trsr gr«ea sitaata a# arcrmr, ~~w◄n~#+fTl"f (Duty Demanded) i
(19) is (section) llD %cf@"f.tmfur"{ffu ;
(2oi m<fT~~~#um; .
(21) rz#fezf7titfr 6 % cf@"~-amt

For an appeal to be filed before the CESTAT, lOo/.o of the Duty & Penalty confirmed
I

by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceedRs.10 Crores. It niay be noted that th.e pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(xix) amount determined under Section 11 D;
(xx) amount of erroneous Cenvat Credit taken;
(xxi) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) ~ 3lfct~r % "SITTt rft If@rawrar szi green srrar greenr ave a ct I Rea gt at nit Ru rg
gee 10% @ratr st sztha avg fa1f@a gtaa awe#10% @ratr ft sraft2

In view of above, an appeal against this order shall lie before_ the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute." cl-@..tr,~ ;q

$ aCEwr,

o

" !e:,,



F.No. GAPPL/COM/STP/1526/2023-Appeal_

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Hemant Chandrakant Patel, situated at 81,

Patel Vas; Hansol, Sardarnagar, Ahmedabad - 382475 (hereinafter referred to as "the

appellant") against Order-in-Original No.. 220/AC/DEMAND/22-23 dated 25.11.2022

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner,

Central OST and C. Ex., Division-I, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AQPPP6366H. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2015-16, it was noticed that the appellant had earned an income of Rs.

13,50,500/- during the FY 2015-16, which was reflected under the heads "Total Sale of

Services (Value from ITR)" filed with the Income Tax department. Accordingly, it appeared

that the appellant had earned the said substantial income by way ofproviding taxable services

but has neither obtained Service Tax registration nor paid the applicable service tax thereon.

The appellant vide letter/mail dated 24.11.2020, 27.01.2021 & 21.03.2021, was called upon to

submit copies of relevant documents for assessment for the above said period. However, the

appellant had not responded to the letters issued by the department till the SCN issued.

2.1 The appellant was issued Show Cause Notice No. AR-V/Hemant Chandrakant

Patel/Un-Reg/2015-16 dated 09.06.2021 demanding Service Tax amounting to Rs. 1,95,823/

for the period FY 2015-16, under proviso to Sub-Section (I) of Section 73 of the Finance Act,

1994. The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994
· · ·

and imposition of penalties under Section 77(1 )& 772) and Section 78 of the Finance Act,

1994.

2.2 Subsequently, The Show Cause Notice was adjudicated by the authority on the ex

parte basis, wherein the demand of Service Tax amounting to Rs. 1,95,823/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further (i)

Penalty of Rs. 1,95,823/- was also imposed on the appellant under Section 78 of de Finance

Act. 1994: and (ii) Penalty of Rs. 10,000/- was imposed oa the appellant under Section 77(1)

(a) of the Finance Act, l 994;(iii) Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77(l)(c) of the Finance Act, 1994

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:
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~ F.No. GAPPL/COM/STP/1526/2023-Appeal
,re9 . -9+%'+$#¥/9
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it The appellant submitted that 'they have ~~rnecl the income from of providing
t'le. vwh;

intermediatery se1:,,fr~' of GTPL cable coni.1ection amounting Rs. 7,73,500/- and from

the sale of GTPL Set Up Bo}w~: of Rs.4,74,750/-. While filing income tax return for

the concerned period, the total income was shown against Sale of service. They have

not got registered with the service tax department as their turnover of service portion
was within threshold limit.

e

8

The appellant submitted that they have filed their reply against the impugned SCN

vide letter dated 24.07.2021 and the same was sent through speed post but the

, adjudicating authority has declded the matter without considering the same.

Further, they submitted that only on the basis of data provided by the income tax

department, the extended period cn' be invoked and the active element of intent to

evade duty by action or inaction needs to be present for invocation of the same. They
have relied on the following case law:

i) MIs Cosmic Dye Chenilcal Vs Collector of Cen. Excise, Bombay[1995(75)
E.L.T. 721(S.C.)

e Fm-ther, they submitted that only on the· basis of data provided by the incori1e tax

department, Show Cause Notice was issued without further verification. and the same

is vague and unclear as no allegation has been made against them in the SCN. The Ld.

Asst. Commissioner, Central Excise and CGST,· Ahmedabacl North has confirmed the

. demand of Service Tax of Rs. 1,95,823/- in the impugned order merely presuming that

taxable services have been provided. The "sale of service" mentioned in ITR for the

concerned was considered but allother i.e. opening stock and closing stock were nol
considered by the. adjudicating authority. .

• The appellant further states that theimpugned SCN has been issued by the authority

merely on the basis of ITR which is not legal as per law. They made reference of the

CBIC instructions dated 01.04.2021 and 23.04.2021 issued vicle F.NO 137/472020-ST
in this regard.

° Further the appellant stated that adjudicating authority has not provided the SSl

exemption of Rs. 10 Lakhs available to them.as per Notification No 33/2012-ST dated

20.06.2012 and passed the order confirming demand :without proper verification which

is not legal as per law an.cl prayed that the appeal may be accepted and the OIO may be
set aside in light of the above.

5



F.No. GAPPL/COM/STP/1526/2023-Appeal

4. Personal hearing in the case was held on 11.12.2023. Shri Punit Jhamtani, C.A.,
, . . ' · ··,¢;" . . . . ~ . . . .

appeared on behalf of the_ appellant for.personal hearing. He reiterated the written submissions
' .. _. ' · s : ·' , . ' . i • • . • • •

made in appeal memorandum, He also submitted that his client was GTPL service operator

and service turnover was Rs. 7,73,500/- aid sale of goods portion was Rs. 4,74,750/- during
. · ', · ·. . ) . . . ~ . . . ·: . . . . . . . ' . .

the F. Y. 2015-16.He also requested three days time for additional submission/documents and. . .- : .. .

the same was received on elated 14.12.2023.

5. I have carefully gone through the facts of tie case, grounds of appeal, submissions
. _. . . . . ' ~, ' ~ . . . . . ·: - . . ; . . . ~ ' .

made in the Appeal Memorandum, during the course of personal hearing and documents
. . . . •- .· -· . . . , ..

available on record. The issue to be.decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the derµand of service tax against the

appellant along with interest and penaly, in the facts and circumstance of the case, is legal
. . ' ' . . .· ··- ;- . . .

and proper or otherwise.

6. l find. that in the persona] hearing, the. repn:scmative of the appellant has declared the. . . .• .
value of sale of services as Rs. 7,73,SQ0/- and sale of goods Rs. 4,74,750/-. While in the P &

¢ t

L (Income & expenditure) statement, the sale of goods is.shown as Rs. 5,77,000/-. Hence
•. , : • . , • , • I • ·, , ~ • • • . , •

there are contradictory figures and nothing can be established with certainty. Hence I will go
I •

by what is declared.in statutoryr-eturns.

7. I find that in the ITR for the AsseE,smem Y c;.tr 20 l 5-16(F.Y.2014-15), the sale of

services is. declated as 9,85,450/- which is below the threshold limit. In the ITR for the. . . •· •' (. . ·.· .. ,: . . . .

assessment Y,ear2016-17(F.Y. 2015:-lq), the sale of service is dec_lared as 13,50,500/-. Hence
. .• ' :·,:· ·-·_· -.·- ._ . ,. . . .

the appeliant is eligible for benefit of threshold limit as per Notification No 33/2012-ST dated
. ' 'i

20.06.2012. Hence the service· tax is liable cnlv on the taxable value of Rs. 3,50,500/-''- . .,, . .

(13,50,500-10,00,000) . Consequently, the appellant is aiso iiable for interest under section 75

and penalties undel' section 77(1) (a), 77( l )(c) and 78 of the Finance Act,1994.

. .

8. Accordingly I pass following order in appeal:

8.1 I uphold service tax to the extent payable ox ite taxable value of Rs. 3,50,500/- only;

8.2 Interest as applicable, under section 75 of the Finance Act,1994 is also recoverable on
the service tax amount as per para 8.1;

8.3 I uphold the penalties under section 77(1) (a) &. 771)c) and

8.4 I uphold the penalty under section78 of the Finance Act, 1994, equal to the service tax
upheld in para 8.1 above.
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11. aft«r aaf zrr a#f #fr +r aft ar faerar srta a@a tf sag]
The appeallea0fr: appellant staids ai##a Grt above terrs.

Attested

Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabacl

By RPAD I SPEED POST
To,
Hemant Chanclrakant Patel,
situated at 81, Patel Vas,
I-Iansol, Sarclarnagar,
Ahmedabad- 382475

The Assistant Commissioner,
CGST & C. Ex., Division-I,
Ahmedabad North

Appellant.

Respondent

Copy to:

1) The Principal ChiefCommissioner, Central GST, Aluneclabad Zone
2) The Commissioner, CGST, Alunedabad North
3) The Assistant Commissioner, CGST, Division I, Alunedabad North
4) The Assistant Commissioner (HQ System), CGST, Alunedabad N~rth

. (for uploading the OIA)'))? Guard File
6) PAfile
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