«<-

s an e

Office of the Commissioner : /"'” .
PErT SRS, 3T JeeETaTe HETEI 4 ’?)@f
Central GST, Appeals Ahmedabad Commissionerate B
STHCY $7e, TSHET T, TS, ERETaE-380015  INGIH
GST Bhavan; Ambawadi, Ahmedabad-380015 Gﬂia Sd
.PhOne:079-263050651-Fax:079-26305136 '
E-Mail : commrappli-cexamd@nic.in
- _ Website : www.cgstappealahmedabad.gov.in
By SPEED POST . ' :
- DIN:- 20240164SWO0000000A54- _ s
(%) | TP AT/ File No. | GAPPL/COM/STP/ 15262023 / 533 ~ bk
(@) Order-In — Appeal and date AHM-EXCUS Q02EARR-172/23-24 and 26.12.2023
(my | R R o e O, S (i)
Passed By Shri Gyan Chand Jain, Commissioner (Appeals) .
(%) ST R 1 eren 04.01.2024
Date of Issue .
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - '
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In case of rebate of duty of eXCise on gf_.'oqé,expcrted to any country or territory -

outside India of on’ excisable malerigl used'in the manufacture of the goods which are

exported to any country or territery oufside fudia.
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In case of goods exported cuiside India export to-Nepal or Bhutan, without
paymentorf duty. o : : :
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
. is passed by the Commissioner (Appeals] on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998,
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The above application shall be made in t{u-piicaté in Form No. EA-8 as specified
under Rule, 9 of Central Excisej_ {Arpeals) Rules, 2001 within 3 months from the date on
which the order sought to- be appealed against is communicated and shall be
accompanied by two copies each of the OClo and‘Orcler—In—Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing .payment of prescribed fee as
prescribed under Section 33-EE of CEA, ;!.945!-,‘111;(:13; Majof Head of Account.
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The revision application shall be accempanied by a fee of Rs.200/- where the .
amount involved is Rupees One Lac or less and Rs:1,000/- where the amount involved
is more than Rupees One Lac, Coe
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
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' Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Custom S, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2n¢floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para. -

The app'éal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3

-as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least sheuld be accompanied by a fee of Rs.1,000 /-
» Rs.5,000/~ and Rs.10,000/- where amount of duty / penaity / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asstt, Registar of a branch of any nominate public sector bank of the
place where the bench of any nominate public sector ‘b'a'nk. of the place where the bench
of the Tribunal is situated, : ' '
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In case of the order covers a numb_er of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribural or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs'fee_ of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs. 6.50 paise as prescribed under
scheduled-I item of the-court fee] Act 1975 as amended.
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Attentlon in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

" mandatory condition for filing appeal before CESTAT. (Section 35 C (24) and 35 F of the

Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service ’Tax, “Duty demanded” shall include:

(xix) amount determined under Section 11 D;
(xx) amount of erroneous Cenvat Credit taken;
(xxi) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/1526/2023-Appeal

ORDER-IN-APPFAL

The present appeal has been ﬁled by M/s. Hemant Chandrakant Patel, situated at 81,
Patel Vas, Hansol, Sardarnagar, Ahmedabad — 382475 (hereinafter referred to as “the
appellant™) against Order-in-Original No. . 220/AC/DEMAND/22-23 dated 25.11.2022
(hereinafier referred to as “the impugned erder”) passed by the Assistant Commissioner,
Central GST and C. Ex.., Division-I, Ahmedabad North (hereinafter referred to as “the v
adjudicating authority”).

2. Briefly stated, the facts of the. case. ere that the appellant are holding PAN No.
AQPPP6366H. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2015-16, it was notrcer’ that the appe]lant had earned an income of Rs,

13,50,500/- during the FY 2015- 16, which was reflected under the heads “Total Sale of
Services (Value from ITR)” filed with the Income Tax department. Accordingly, it appeared
that the appellant had earned the said substantial income by way of providing taxable services
but has neither obtained Service Tax -1‘egiét1‘atron nor paid the applicable service tax thereon.
The appellant vide letter/mail dated 24.11.2020, 27.01 2021 & 21.03.2021, was called upon to
submit copies of relevant documents_for assessment for the above said period. However, the

appellant had not responded to the letters.iséued by the department till the SCN issued..

2.1 The appeHlant was issued .Shew Cause Notice Ne. AR-V/Hemant Chandrakant
Patel/Un-Reg/2015-16 dated 09.06.2021 demanding Service Tax amounting to Rs. 1,95,823/-
for the period FY 2015-16, under proviso to Snb-Seclion ( t) of Section 73 of the Finance Act,
1994. The SCN also pr oposed recovery of mterest under Sectron 75 of the Fmance Act, 1994

and imposition of penalties under Sectlcn 77(1)& 77(2) and Section 78 of the Finance Act,
1994.

2.2 Subsequently The Show Cause Notice was ﬂdjudicated by the quthori‘l' on the ex-

parte basis, wherein the demand of Service Tax amounting to Rs. 1,95,823/- was confir med
under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest
under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further (i)
Penalty of Rs. 1,95,823/- was also irnposc:cl on the h;)]ﬁellalrt under Section 78 of liiz Finance
Actl. 1994; and (ii) Penalty of Rs. 10,000/~ was iinpo.sed'on the appellant under Section 77(1)
(a) of the Finance Act, 1994;(iii) Penalty of Rs. }O,COO/- was imposed on the appellant under
Section 77(1)(¢) of the Finance Act, 1994

3. Being aggrieved with (he impugned orcer passed by the adjudicating authority, the

appellant have preferred the present appeal, inier alia, on the following grounds:
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The appcllcult submitted that thuy have camed the income from of providing
intermediatery sen"'n;‘e & of JTPL cable COIH?%CUOH amounting Rs. 7,73,500/- and from
the sale of GTPL Set Up Boxes of Ks. 4, 74 »750/-. While filing i income tax return for
the concerned period, the lonal Income was shown against Sale of service. They have
not got registered with the service tax department as their turnover of service portion

was within threshold limit.

The appellant submitted that they have filed their reply against the impugned SCN

vide letter dated 24,07.2021 and the same was sent through speecl post but the

. adjudicating authority has decided the matter without considering the same.

Further, they submitted that only on the basis of data provided by the income tax
department, the extended period ¢an’t be invoked and the active element of intent (o
evade duty by action or mautxon uﬁeds io be plesem f01 mvocatlou of the same. They

have relied on tl e followmg case law

) M/s Cosmic Dye Chemlcal Vs Col lectm of Cen Exc1sn Bombay[1995(75)

ELT.7218.C) |

Further, they submitted that only on the basis of data provided by the incorme tax
department, Show Cause Notice was issued without further verification.and the same

is vague and unclear as no allegation, has been made against them in the SCN. The Ld.

' Asst Comnnssmnel Central Excise and CGST ‘Alﬁnedabad North has ‘confirmed the
. demand of Service Tax of Rs. 1,95,823/- in the impugned order merely presuming that

_ laxable services have been provided. The “sale of ser v1ce” mentioned in ITR for the

concerned was considered but all ofher i.e. opening stock aml closing stock were not

considered by the.adJlelcat111g,aughomy. Do

The appellant further statés~ that the-impugned SCN has been issued by the authority

merely on the basis of ITR which js not legal as per law. They made reference of the

CBIC instructions dated 01.04.2021 and’ 23.04.2021 issued vide F.NO 137/472020-ST
in this regard.

Further the appellant stated that adjudicating authority has not p1ov1c[a.d the SSI
exemption of Rs. 10 Lakhs available to them.as per Notification No 33/2012- S"I dated
20.06.2012 and passed the order coniummg demapd without pr opeL verification which

is not legal as per law and prayed- that the appeal may be accepled and the QIO may be

set aside in light of the abow

[#,]
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4. Personal hearing in the case was helcl en ll 12 20”3 Shri Punit Jhamtam C.A,

appealed on behalf of the appellant for pelsonal hear mg He Jelteldt(;d the written subm1ssmns
made in appeal memmandum He aleo submg ted t’lar h]s cl1ent was GTPL selvwe operator
and service tmnove1 was Rs 7, 73 i{)u/~ "IPCl sal f ods poxtlon was Rs. 4, 74 750/— durmg
the F. Y 2015 16.He also 1equested ﬂwee day Ve t ime tm addl'[lOl’lal sub*nlssmn/documents and

the same was 1ece1vcd on ¢ qtec 14. I’/‘ 20‘2

5. I haV° alefully gone thloug‘l the l‘ar‘ts e case, glounds of appeal submissions
made in the Appeal Memolandum f‘mu*g tlre “OUrSE of pe1sonal hearing and documents
available on record. The 1ssue 10 be dec ded in tlw pge::_ent e;ppeal is whether the impugned
order passed by the adjudicating an_thorny,; _conﬁl'lzning the demand of service tax against the
appellant along with lntere_ﬁ and penalty, in lhe facts an_d circumstance of the case, is legal

and proper or otherwise.

6. 1 find. thal in the personal heanng. the epu;%cmauve of the appellant has declared the
value of sale of services as Rs. 7,73, 50\)/~ and sale of QOOdS Rs. 4, /4 750/-, While in the P&
L (Income & expenditure) statemem. me.saae of .g__qde.x_n.‘snown: as Rs_.,vS,/7,0QO/-. Hence
there are contradictory figures and puthmz can be established with certainty. Hence I will go

by what is declared in statutory, retx ITI.:

7. I find that in the ITR for the léxsses.smenf Year 2015-16{F.Y.2014-15), the sale of
services is, declared as 9,85,450/- '\vhich is 'eleil/ ve threshold limit. In the ITR for the
assessment year2016-17(F.Y. 2015- 16), thc s"ale ot sczvtce is declared as 13,50,500/-. Hence
the appellant is eligible for benefit of *hlesnold lmm as per ] Notification No 33/2012-ST dated
20.06.2012. Hence the service: tax is llable caly on ‘the taxable value of Rs. 3,50,500/-
(13,50,500-10,00,000) . Consequently, the apperlaxn is also liable for interest under section 75

and penalties under section 7’7(1) (a), 77(1)(c) and 78 of the Finance Act,1994.

8. Accordingly I pass following order irt appeal:

8.1 T uphold service tax to the evve; it pay wyavle on ike taxabie value of Rs. 3,50,500/- only;

8.2 Interest as applicable, under sect ion 75 of he Finance Act,1994 is also recoverable on

the service tax amount as per para E’ 1

8.3 Tuphold the penaltles under sectlon 77(1) () n" 77{1)(c) and

8.4 T uphold th\, penalty under section?8 of *he rumn:e Act, 1994, equal to the service tax

upheld in para 8.1 above,
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The appeal {iled bydffe appellant stands di€hosed of in above terms.
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Manish Kumar
Su perintendent(Appeals),

CGST, Ahmedabad

By RPAD / SPEED POST il e
To, '

Hemant Chandrakant Patel, o . : : Appellant

situated at 81, Pate] Yas,. i
Hansol, Sardarnagar,
Alnnedabad - 382475 -.

Respondent

. The Assistant Commissioner, .
CGST & C. Ex., Division-1,
Ahmedabad Noyth

Copy to : -
1) The Principal Chief Commissioner, Centra) GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North :
3) The Assistant Commissioner, CGST, Division I, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

. (for uploading the OIA)
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